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IN THE
SUPREME COURT
OF THE
STATE OP UTAH

CONSOLIDATED SERVICES, INC., A Utah
Corporation: DUANE M. CAMPION;
GAYLE CAMPION,
Plaintiffs and Appellants,
vs

-

Case No. 14039

F.M.A. LEASING CO., A Utah Corporation
and BARBARA JENSEN INTERIORS, A Utah
Corporation,
Defendants and Respondents.
APPELLANTS' BRIEF

NATURE OF CASE
Plaintiffs and Appellants brought an action against
the Defendants for the return to Plaintiffs of the sum of Four
Thousand, One Hundred and Fifty-six Dollars and Thirty-six
cents ($4,156.36) paid to F.M.A. Leasing under a furniture
and furnishings leasing contract.
DISPOSITION IN LOWER COURT
The case was tried to the Court.

At the conclusion

of Plaintiffs' evidence the Court, Jay E. Banks presiding,
granted Defendants' Motion to Dismiss the Complaint. From
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this judgment the

Plaintiffs appealed.
RELIEF SOUGHT ON APPEAL

Plaintiff seeks reversal of the judgment of the Court
and judgment In their favor as prayed for or falling that, of
a new trial.
STATEMENT OF FACTS
The record on appeal consists of two volumes, one
of which consists of the pleadings, minute entries and similar
papers.

All references to this volume are designated by the

letter,MR".

The other volume consists of the transcript of

the testimony and proceedings held March 7, 1975. All references to this volume are designated by the letter, TTTf?.
Sometime prior to February 1970, the Plaintiffs and
Appellants, Campions, through Consolidated Services, Inc., a
Utah Corporation, had constructed in Ogden, Utah, a dormitory
adjacent to the Weber State College campus for student housing
called - The Harrison Heights Apartments.

It was necessary

to furnish those apartments with furniture for the students.
Duane Campion and Gayle Campion, his wife, in their own names
contracted with Barbara Jensen Interiors, Inc., of Salt Lake
City, Utah, to furnish the apartments with the necessary and
desired furniture.

The Campions, at this time, could only

pay for half of the furniture ordered and were in need of
financing the remaining half and Defendant F.M.A. Leasing was
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contacted for this purpose.
with P.M.A. Leasing

Prior to entering into the lease

which bears the commitment date of Feb-

ruary 20, 1970, Mr. Campion had a disagreement with Barbara
Jensen Interiors over the quality of the furniture and furnishings delivered by Barbara Jensen Interiors and it appeared
that a law suit was going to materalize.

But feeling that

after some compromise and adjustm^r; he would have to pay
something for the half of the furniture that was not paid for,
he entered into the lease agreement (Plaintiffs1 Exhibit

!f M

A)

with F.M.A. Leasing for the purpose of obtaining a line of
credit so that payment could be made at such time as it was
determined what the amount would be (T.12).
At the time the lease was signed, Campions told
Dan Firmage, representing F.M.A. Leasing Co., not to pay
Barbara Jensen Interiors and not to contact Barbara Jensen
Interiors in any way until Campions "gave the word" (T.13,27).
This was agreed to by the representative of F.M.A. Leasing
(T.13).

This is further born

out by Defendants' Exhibit "15"

which is an office memorandum of the Defendant F.M.A. Leasing
dated February, 1970, stating "Mr. Campion phoned. Requested
hold off payment to Jensen Interiors until he phones back.
Should be by Monday, February 23."
In March, 1970, Barbara Jensen Interiors filed suit
against Campions for payment of the very same furniture and
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equipment that would have been provided by P.M.A. Leasing If
the lease had been effective. Barbara Jensen Interiors obtained judgment as prayed for (T. 13,14).
Defendant P.M.A. Leasing did not at any time furnish
Plaintiffs with any of the equipment or furnishings covered
by the lease (T. 14,31) and did not pay Barbara Jensen Interiors
any-moneys or other consideration pursuant to the lease (T. 3*0.
Pursuant to the terms of the lease and because the
Plaintiffs-Appellants Campions wanted to have a line of credit
at such time as it was determined what amount was due Barbara
Jensen Interiors, Campions paid P.M.A. Leasing the sum of Pour
Thousand One Hundred and Fifty-six Dollars and Thirty-six cents
($4,156.36) in a total of five (5) payments from February 17,
1970 to August 24, 1970 (Plaintiffs1 Exhibit "C").
Payments were made through the account of Consolidated
Services, Inc., and for this reason, it was made a Party
Plaintiff.
Barbara Jensen Interiors was named as a Party Defendant
but was not served with a Summons and is not a party to the
action.
F.M.A. Leasing Co., is a commercial leasing operation
whose business is essentially to buy equipment for commercial
purposes and to lease it to various customers.

Upon the receiving

of the lease (Plaintiffs1 Exhibit "A"), F.M.A. Leasing claims
to have borrowed Twenty-four Thousand Dollars ($24,000.00) from
First Security State Bank which sums stayed in a clearing account
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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until October 1970 (T. 35,36,45) when Sixteen Hundred Dollars
($1600.00)

Interest was paid by F.M.A. to clear the account.

Campions had made payments until August but In October, F.M.A.
Leasing declared the lease to be In default (T. 42) (Plaintiffs1 Exhibit "B").
Mr. Firmage, President of F.M.A. Leasing calculated
that the other costs to F.M.A. were Nine Hundred Dollars ($900.00)
for handling the matter (T. 46, 52). Suit was filed by the
Plaintiffs for unjust enrichments, but at the time of trial,
at the invitation of the Court, the theory of lack of consideration was included (R. 1) (T. 4,5).
ARGUMENT
POINT I.
THAT THERE WAS NOT A VALID LEASE BETWEEN THE PARTIES.
It should be remembered that the Campions had paid onehalf of the lease price to Barbara Jensen Interiors and had
arranged with F. M.A. Leasing to finance the remaining half
when the dispute with Barbara Jensen Interiors had been resolved,
and that F.M.A. Leasing was not to proceed further until notified by the Campions.

Mr. Campion's testimony from T. 12 and

13 is as follows:
Q. Do you have your carbon copy of the contract?
that executed did you say?
A.

It was executed in our home.

Q.

And who was present at that time?
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A.

My wife and myself and Dan Flrmage.

Q.

And would you relate again the conversation you had with

Mr. Dan Pirmage in regard to this, please.
A.

Well, we were making financial arrangements through P.M.A.

to

cover one-half the cost of the furniture, but we did not

intend that there should be any contact made by P.M.A. with
Barbara Jensen because of the problems, and their contract
states that we alone are responsible to resolve any problems
that existed in the quality or the suitability of the furnishings that we had.
Q.

What was said about whether or not F.M.A. Leasing should,

at the time the lease was executed, pay Barbara Jensen?
A.

They were not t-o pay them.

They were not to contact them

until we had given them word as to the fact that the problems
had been resolved.
Q.

What did Mr. Pirmage say to this?

A.

He agreed with it at the time we signed the contract.

Q.

Now, you subsequently made some payments on this lease,

didnTt you?
A.

Yes. We were told, in order for it to be in effect, we

had to pay the commitment fee.

Then, of course, following

that, based on the argument that we should pay somebody, the
fact that we had the furniture, even though they weren't

in

any way involved at that time, we should pay somebody, so we

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

7
started making monthly payments to make certain that the contract would be available at the time we resolved our problem.
It is obvious from the above that neither of the parties
intended this to be a binding lease between the parties at

the

time it was entered into, but that the payments were made
by the Plaintiffs-Appellants Campions as the deposit in the
event that payments needed to be made to Barbara Jensen Interiors.
Arizona Ginning Co., vs. Nichols 454 P. 2d 163,166
citing 17 C.J.S. Contracts Section 32:
"Where neither party intends that a contract shall
result by what is done, no valid contract results;
and where both parties actually intend that there
shall be no contract and that intent is known and
admitted, there is no occasion to consider the
existence or nonexistence of any objective manifestation to the contrary." 17 C.J.S., at 643.
POINT II.
THAT THERE WAS A LACK OF CONSIDERATION TO MAKE A
BINDING LEASE.
Defendant F.M.S. did not at any time furnish Plaintiffs
with any of the equipment covered by the lease.
Mr. Campion's testimony is as follows:
Q.

(By Mr. Handy) Mr. Campion, did F.M.A. Leasing furnish you

any equipment mentioned in this plaintiffs' Exhibit "A"?
A.

They did not. (T. 14)
Mr. Firmage, President of F.M.A., testified as follows:

Q.

So you never at any time had delivered any equipment to

Mr. Campion?
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A.

No.

We never delivered equipment of any kind,

Q.

You would never arrange to deliver any?

A.

No Sir, we never do.

(T. 3 D

P.M.A. Leasing did not pay any moneys to Barbara Jensen Interiors pursuant to the lease.

Mr. Firmage, President of

P.M.A. Leasing, testified as follows:
A.

All right, Mr. Firmage, in any event, you did not pay

Barbara Jensen anything?
A.

No we did not.

Q.

There is no question about that?

A.

No.

(T. 34)
It is elemental that no contract can be in existence

unless there is consideration to bind the contract or a mutuality of

obligation.
It may be argued by the Defendants and Respondents

that the consideration furnished was the borrowing of the money
by F.M.A. Leasing from First Security State Bank and

standing

in readiness to pay said sum upon the orders of Mr. Campion.
However, it must be remembered that at the time the lease was
entered into, as testified by Mr. Campion, without
diction

contra-

that F.M.A. Leasing was not to contact Barbara Jensen

Interiors in any way and was not to pay Barbara Jensen Interiors
any sums whatsoever. (T. 13)

This position is supported by the
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office memorandum of P.M.A. Leasing (Defendants' Exhibit "15")
already

alluded to and also Defendants' Exhibit

!T

l4" which is

a ledger card that bears the legend on the upper right hand
corner on the front: "Do not pay."
58 C.J.S. Pg. 915, Sec. 5."An action for money had
and received will lie to recover money that has been
paid by plaintiff to defendant for a consideration
which has wholly failed unless the failure of consideration is shown to be attributable to some fault
on part of plaintiff himself."
If F.M.A. Leasing,, in fact, arranged for a

loan to be

held in their clearing account, it was after explicit instructions
given at the time the lease was entered into, February 17,1970,
and two days later, February 19, 1970, not to do so.
POINT III.
THAT FOR DEFENDANTS TO RETAIN THE SUM OF FOUR THOUSAND
ONE HUNDRED AND FIFTY-SIX DOLLARS AND THIRTY-SIX CENTS ($4,156.36)
WOULD CONSTITUTE UNJUST ENRICHMENT.
As already stated above, F.M.A. Leasing, the DefendantRespondent herein, was not to contact Barbara Jensen Interiors
and

was not to pay any sums to Barbara Jensen Interiors until

further notice from the Plaintiffs (T. 13) (Defendants' Exhibit
"15") and did not furnish any consideration whatsoever for the
lease by furnishing of the furniture and equipment to Plaintiffs
and paying Barbara Jensen Interiors for the same (T. 31,34) and
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In effect, rendered no services whatsoever to justify withholding
the payments made by Campion.
If, In fact, It can be concluded that F.M.A. Leasing
is entitled to be compensated for borrowing the money from First
Security State Bank after instructions to the contrary and for
its employees processing the account, according to the testimony of Mr. John Firmage, President of F.M.A. Leasing,(T. 46,
52, 55)

this is a total of Twenty-five Hundred Dollars ($2500.00)

and by the admission of Mr. Firmage, himself, it would appear
that there was an unearned and unjust enrichment of Sixteen
Hundred Fifty Six Dollars.

It was the obligation of

the

Defendant F.M.A. Leasing to minimize the damages and it was
aware on February 17, 1970,when the lease was entered into and
on February 19, 1970, when the office

memorandum

was re-

ceived that Barbara Jensen Interiors was not to be paid anything
whatsoever.

And therefore, no loan should have been obtained

from First Security State Bank and if so, should have been repaid immediately upon receiving the notices herein stated.
CONCLUSION
There was no intention that a valid binding lease
be entered into between the parties; no consideration was
furnished by the Defendants either in the way of furnishing
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the equipment or making payments to Barbara Jensen Interiors
and an unjust enrichment will result in Defendant P.M.A. Leasing retaining the moneys deposited by Plaintiffs Campions.

Respectfully submitted,

GEORGE B. HANDY
Attorney for Plaintiffs.
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